
5.r,

~)~ en"{ 3i I li cfi;-1 (3-fCfR>r)
.:)

0/0 THE COMMISSIONER (APPEALS), CENTRALTAX,
~cITT ~ 7'1' Floor. GST 13uilcling,

aft#ifs, 'fe A Near Polytechnic,
,qI 4 # TT, Ambavadi, Ahmeclabacl-380015

.3-l(J--isllctl?i, .:J-lt',J-lc,lisllc,-380015
~: 079-26305065 Ec4CJ'icffl : 079 - 26305136

a nrge in : File No : V2(ST)/141/Ahd-l/2017-18
Stay Appl.No. NA/2017-18

3rc\'rc,r 3IT~ x"r&rr Order-In-Appeal Nos. AHM-EXCUS-001-APP-316-2017-18
~Date : 12-02-2018 "GIRi ~ ch"t clRRlr Date of Issuee7tt

0
'<T

Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. SD-02/06/AC/2017-18~rcr,: 01.05.2017 issued by Assistant
Commissioner, Central Tax, Ahmedabad-South

3741aaaf at an vi ut Name & Address of the Appellant/ Respondent
Crust Food Company

Ahmedabad

.o

ast{ anf za 3r4ta 3mr 1 3ruts arpra an ? a sa art a qfa aenferf Ra arg n er 31f@art wt
3r4ta zu gteru 3ma wgd a val &l

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

anrd var al y@tern 3m4ea
Revision application to Government of India :

(1) a·tu sire zyca 3r@/fr1, 1994 cf,\ 'cTRT 3@cl ~ ~ 71'! 1'fllIBi er, <ITT ij ~ 'c[ffi q;) -;:rci-t.TRT er, WWI l!T'Wl'
a aiafa qr)eu 3m4ea aft aRra, aa, fa ianu, Gr fa, jlejh +if6r, ta ?tu 'ITTfrl . m,c; 1'flTT. ~ ~
: 110001 cl"il cf,\ i3fRf 't!Tfu-c! I
(i) A revision application lies to the Under Secretary to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :

(ii) afe ma al znf a net j au fl gt[ aur t f@a4) arvgrrR zq 37al aa z Rah rvsr i at
arumn ua gu rf a, n Rs4) arugrr arusr ii ark zg fa5fl alar q [ah twgmm 3 ma at ,Rn #
hr g{ &1
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another dur'ng the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(m) 'l-TRc'f <fi mITT fcRTr x~ m ~r~~T r-i frm1imr r.m;i "CR m r.m;i cfi fcrR1,fCll aqzr zca a u ,1
z«ca Rade # mar i \iTT 1:rffil cfi mITT a41 r; zn Tar #i ffRaa et

(b) In case of rebate of duty of excise on goods ei<ported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(t) ufe rca mr gram fag fa 1:rffi! a are (a a +er asi) Ruf fclrrl1 lTlTl r.m;i ITT 1

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
3ifc'li:I~ cf5'r \301 ic;,'I ~ <fi -i_rTTrFl cfi l'tR! ii sq@l #fee ma an n{ ? a ha am2t wt g arr vi
Wl1=f cfi~cf) 3ll<J'Rl . 3P41C'l cfi &RT ([Im'! at ru q qr a4z ii far a7f,fa (i.2) 1998 'c.ffil 109 &RT

Rgaa Rag Tg sit

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or tha Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~ ~ (3Nr<:'l) Rl:fTffi. 2001 <B Wl1=f 9 a aiafa faff{e qua in <g-8 it cfr v.fum ii,
fa ans # 4fa 3reg #fa Reifna fa r[a-3rn vi 3r9la 3?gr #6 at-at ufzii # me
~ ~ fclrrl1 \SIF-ff 'cf!TT5C( I Ga er gr <. l qzrftd a 3ii(a nr 35-~ ii R'<.TTffi'I i:ffl cfi 'lj7lc'IR
a mqa er n-6 rear a yR 1fl et ufI

0(d)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-ln-Ai:peal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfaua an4aa a rel uei iv xcfill ga car4 qt qr 5aa a4 gt t q1 200/- t prar en"! vITC;
3ft Ggf ica a ga Garg l \i-<Tic;f "ITT it 100o/-- as #a 'Tfc'IFl en"! vITT; I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more ·
than Rupees One Lac.

+#tr grca, tu5nr grcrs gi hara 3rat#tu ma,f@ran a ff 3rftc:-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€a sqra zcn 3if@)far, 1944 al arr 35--al/6-g 3if­

LJnder Section 35B/ 35E of CEA, 1944 an appeal lies to:-

a[fer 4Rs 2 (4) a i 4ng rg a srarat at 3rfta, 3r@lat a m # vita zrcan, bs?tz
Gaza zgc vi @ara 3r9#)u urn1fr4w (Rre±) ) ufau 2Rn 9f8a, rrrara i al-20,
#ea gRaea qrqlu, uru]r, 3rzrarqa-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



\, The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accoinpanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zfe ga 3ma ii a{ p an?gii a qrzt & at r@ap sitar a fg #ta at jar urfa
at f@hut r a1Re; zgl zl a @ha <g ft f fur rd) mri ?t aa a fer zrnfe1f 3rft<frzr
qruf@erau at ga 3r4l q1 a€tuaa at ya am?ea fur un ?
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

(5)

rllllllc1ll ~ 3~~,[ff.J 1970 'l!W n<.mf® cb°T 3~[-1 cfi 3j('ll[c'r f.'-rtTrft:r fctiiz 31JfITT '3cffi 31WcA m
p 3r?st zrenfenf fufzr if@)ran?l a am?gt i rat 4l va If q 66.so h a nnr1 get
Rcfic °c1'1T rtRl "'cfTi%~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 p::1ise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z 3it vi@f@ea mm4ii [iru ml a[ruii l at f)I 31TTfffelc'f fhnt rat ? it vi ye@,
a€tu nea zrea vi )4as 3r9)4ha =mru f@ran (ar4ff@f@) frzm, 1gs2 ii ffea &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tricunal (Procedure) Rules, 1982.

(6) vra zyc, a€ha Ur ye vi ?tna 3rf)4a +nznf@ravU (81-<-E_C:), a 4fa ar@ a mm+a
air min (Demand) yd es (Penl tr) ql 1o4a sar asa 3#Gara ? 1ifa, 31f@rat#Ta 0lT-ff 10·al uu ? I(Section 35 F of the Central Excise Act 1944, Section 83 & Section 86 of the Finance Act,

1994)

as2r 3qr re4ss .3j tar+; ±. iair, aft #ta "ase zr er Hr"(Dutv Demanded) ­
.2" • '

(i) (Section) is n tsar fiifa tf@r;
(ii) far arrzrht fgz# far;

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the rre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the· pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of te Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;

. (ii) amount of erroneous Cenvat Credit tal<en;
(iii) amount payable under Rule 6 cf the Cenvat Credit Rules.

ares 32gr a uf 3r4hr qf@raswr h ag sgi arcs 3r&1aT flW<fl <11 c;us fac11R.o ~ c=rr "JTToT fcITTr aN ~Wcll ~
7» 2 2 2

10%raa ah srzi aaa avg faff« pt a avs a 103a1aw u #ft sr at el
3 ?

In view of above, an appeai against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penally are in dispute, or penalty, where
penalty alone is in dispute."
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V2(ST)141/Ahd-1/2017-18

ORDER IN APPEAL

This appeal has been filed by Mis. Crust Food Company HUF Rohit R Khanna,

FF/101, Shilp Square B, Opp. Himalaya Mall, Drive in Road, Bodakdev, Ahmedabad [for short­

'appellant'] against OIO No. SD-02/06/AC/2017-18 dated 1.5.2017 passed by the Assistant

Commissioner, Division II, Service Tax Commissionerate, Ahmedabad [for short - 'adjudicating

authority'].

2. Briefly, based on intelligence, a preventive case was booked and thereafter a show

cause notice dated 8.5.2017 was issued to the appellant demanding service tax of Rs. 18.34 lacs

in respect of incomes shown under various heads which were falling under the ambit of

Restaurant services, Event Management services, Business Auxiliary Services and Renting of

immovable property service. This notice was adjudicated vide the impugned OIO dated

1.5.2017, wherein the adjudicating authority confirmed the demand along with interest and

further imposed penalty under sections 77 and 78 of the Finance Act, 1994. o
3.
averments:

Feeling aggrieved, the appellant has filed this appeal raising the following

• that the last letter of personal hearing dated 22.3.2017 was never received by the appellant and
therefore the impugned order is an ex parte order and should be struck down for violating the
principles ofnatural justice;

• that the order has been passed without considering the entitlement ofvalue based exemption; that
the liability quantified for 2011-12 is Rs. 3,31,954/- of which the appellant is entitled to
exemption to deduct value oftaxable service to the extent ofRs. 10 lacs;

• that the appellant was never engaged in providing event management service; that they did not
possess the skills to provide such services;

• the department failed in verifying vital documents such as invoices on the basis of which
investigating officer could have extended the investigation at recipient's end as to whether the
appellant had rendered event management service; that the classification of the service by the
department suo moto is without evaluating and corroborating any other facts;

• that there is a apparent mistake on record since they have neither installed an air conditioner nor
do they have a license to serve alcohol;

• that they be granted the benefit of cum duty; that if cum duty benefit is granted, their tax liability
would come to Rs. 4.30 lacs;

• that the impugned OIO be set aside.

4. Personal hearing in the matter was held on 31.1.2018 wherein Shri T Bhatt,

appeared on behalf of the appellant. Shri Bhatt, reiterated the grounds of appeal and also

explained the reasons for delay in filing the appeal.

0

5. I have gone through the facts of the case, the grounds of appeal and the oral

averments raised during the course of personal hearing. However, before deciding the matter, I

find that the appellant received the impugned OIO on 9.5.2017 while the appeal is filed on

22.12.2017. The appellant has filed a condonation of delay application in the matter, citing poor

communication and work quality of the lawyer hired for the case.
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V2(ST)141/Ahd-1/2017-18

I find that the aforementioned appeal have been filed beyond the stipulated 60

days time limit specified under sectio'i'J. ·85(3A) of the Finance ti-ct, 1994. Relevant extracts of

Section 85 of the Finance Act, 1994, is reproduced below for ease of reference:

Section 85. Appeals to the [Commissioner] of Central Excise (Appeals).­

[(l) Any person aggrieved by any decision or order passed by an adjudicating authority subordinate to the·
[Principal Commissioner of Central Excise or Commissioner of Central Excise] may appeal to the
Commissioner of Central Excise (Appeals).]
(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed manner.

(3) An appeal shall be presented within three months from the date of receipt of the decision or order of [such
adjudicating authority], relating to service tax, interest or penalty under this Chapter[, made before the date on
which the Finance Bill, 2012, receives the assent of the President]:

Provided that the [Commissioner] of Central Excise (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid period of three months, allow it to
be presented within a further period of three months.

[(3A) An appeal shall be presented within two months from the date of receipt of the decision or order
of such adjudicating authority, made on and after the Finance Bill, 2012 receives the assent of the
President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid period of two months, allow
it to be presented within a further period of one month.]

(4) The [Commissioner] of Central Excise (Appeals) shall hear and determine the appeal and, subject to the
provisions of this Chapter, pass such orders as he thinks fit and such orders may include an order enhancing the

service tax, interest or penalty :
Provided that an order enhancing the service tax, interest or penalty shall not be made unless the person affected
thereby has been given a reasonable opportunity of showing cause against such enhancement.

(5) Subject to the provisions of this Chapter, in hearing tl:e appeals and making orders under this section, the
[Commissioner] of Central Excise (Appeals) shall exercise the same powers and follow the same procedure as
he exercises and follows in hearing the appeals and making orders under the [Central Excise Act, 1944] (1 of

1944). [emphasis added]

8. I find that the aforementioned appeal has been filed beyond the prescribed time

0
limit of two months. The delay in filing said appeals is more than one month after the prescribed

time limit of two months. As such I am not empowered to condone the delay in this appeal, as it

was filed after tlu·ee months from the date of communication of the impugned order. In view of

the foregoing, I reject the appeal on limitation as provided under Section 85 of the Finance Act,

1994.

9. 3r41aai arr z RR a{ 3r4 ar RR4zr7 3qlaa at# fan star &l
9. The appeal filed by the appellant stands disposed of in above tenns.

«vs
(3mr 2i4)

3rz#a (3r#ca )

Date :(2,2.2018
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Attested

(Vino uk'.ose)
Sup -intendent"(Appeal-I),
Central Excise,
Ahmedabad.

ByRPAD.

To,

Mis. Crust Food Company
HUF Rohit R Khanna,
FF/101, Shilp Square B,
Opp. Himalaya Mall,
Drive in Road, Bodakdev,
Ahmedabad

Copy to:-

1. The ChiefCommissioner, Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, Central Excise, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Central Excise Division-VI, Ahmedabad South.
4. The Assistant Commissioner, System, Central Excise, Ahmedabad South .
.,s/Guard File.

\,/6. P.A.
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