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31 srreraet @1 A v gar Name & Address of the Appellant / Respondent
Crust Food Company
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary. to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse o another durng the course of processing of the goods in &
warehouse or in storage whether in a factory or in a warghouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
" on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)

(d)

(2)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or tha Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed uncer Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Agpeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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* The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at ieast should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Assit. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =urarerd gew A 1970 BT o o orfi—1 & el PR U TR S 3mae Al
et amew ARl Frofam aiidrer) @ arder A W yRE @) Wh uf ) w650 U @1 RaTerd Yob
fewme o B ARy |

One copy of application or O.1.0. as the case may be, and the order of the adjournrhent
authority shall a courl fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) 37 ol wafda Amal B Mz e arel Frrsi o aiR oy T omepfi R S & G U e,
BT STET Yoob T A dield <R (wratffty) Frm, 1082 W fAfkd &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tricunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
- (i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 cf the Cenvat Credit Rules. ;
ggﬂmﬁar%qﬁs@wmﬁmrﬂ:m&mf Qe 3rydr ?gv'cﬁmaugﬁarﬁrﬁg‘ra%mmm@ma:

2

10*Vowwsﬁ?aﬁm'mﬁarﬁﬁaaam$13(",meﬁrmm—(ﬁ%l

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penally are in dispute, or penalty, where
penalty alone is in dispute.” '
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ORDER IN APPEAL

This appeal has been filed by M/s. Crust Food Company HUF Rohit R Khanné,
FF/101, Shilp Square B, Opp. Himalaya Mall, Drive in Road, Bodakdev, Ahmedabad [for short -
‘appellant’] against OIO No. SD-02/06/AC/2017-18 dated 1.5.2017 passed -by the Assistant

Commissioner, Division II, Service Tax Commissionerate, Ahmedabad [for short — ‘adjudicating

authority’].

2. Briefly, based on intelligence, a preventive case was booked and thereafier a show
cause notice dated 8.5.2017 was issued to the appellant demanding service tax of Rs. 18.34 lacs
in respect of incomes shown under various heads which were falling under the ambit of
Restaurant services, Event Management services, Business Auxiliary Services and Renting of
immovable property service. This notice was adjudicated vide the impugned OIO dated
1.5.2017, wherein the adjudicating authority confirmed the demand along with interest and

further imposed penalty under sections 77 and 78 of the Finance Act, 1994.

3. Feeling aggrieved, the appellant has filed this appeal raising the following

averments:

e that the last letter of personal hearing dated 22.3.2017 was never received by the appellant and
therefore the impugned order is an ex parte order and should be struck down for violating the
principles of natural justice;

e {hat the order has been passed without considering the entitlement of value based exemption; that
the liability quantified for 2011-12 is Rs. 3,37,954/- of which the appellant is entitled to
exemption to deduct value of taxable service to the extent of Rs. 10 lacs;

o that the appellant was never engaged in providing event management service; that they did not
possess the skills to provide such services;

e the department failed in verifying vital documents such as invoices on the basis of which
investigating officer could have extended the investigation at recipient’s end as to whether the
appellant had rendered event management service; that the classification of the service by the
department suo molo is without evaluating and corroborating any other facts;

e that there is a apparent mistake on record since they have neither installed an air conditioner nor
do they have a license to serve alcohol;

e that they be granted the benefit of cum duty; that if cum duty benefit is granted, their tax liability
would come to Rs. 4.30 lacs;

e that the impugned OIO be set aside.

4. Personal hearing in the matter was held on 31.1.2018 wherein Shri T Bhait,
appeared on behalf of the appellant. Shri Bhatt, reiterated the grounds of appeal and also

explained the reasons for delay in filing the appeal.

5. I have gone through the facts of the case, the grounds of appeal and the oral
averments raised during the course of personal hearing. However, before deciding the matter, I
find that the appellant received the impugned OO on 9.5.2017 while the appeal is filed on
22.12.2017. The appellant has filed a condonation of delay application in the matter, citing poor

communication and work quality of the lawyer hired for the case.
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. ‘1 find that the aforementioned appeal have been filed beyond the stipulated 60
days time limit specified under sectiofy 85(3A) of the Finance Aect, 1994. Relevant extracts of

Section 85 of the Finance Act, 1994, is reproduced below for ease of reference:

Section 85. Appeals to the [Commissioner] of Central Excise (Appeals). —

[(1) Any person aggrieved by any decision or order passed by an adjudicating authority subordinate to the
3[Principal Commissioner of Central Excise or Commissioner of Central Excise] may appeal to the
Commissioner of Central Excise (Appeals).]

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed manner.

(3) An appeal shall be presented within three months from the date of receipt of the decision or order of [such
adjudicating authority], relating to service tax, interest or penalty under this Chapter [, made before the date on

which the Finance Bill, 2012, receives the assent of the President] :

Provided that the {Commissioner] of Central Excise (Appzals) may, if he is satisfied that the appellant was

prevented by sufficient cause from presenting the appeal within the aforesaid period of three months, allow it to .

be presented within a further period of three months.

[(3A) An appeal shall be presented within two months from the date of receipt of the decision or order
of such adjudicating authority, made on and after the Finance Bill, 2012 receives the assent of the
President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid period of two months, allow
it to be presented within a further period of one month.]

(4) The [Commissioner] of Central Excise (Appeals) shall hear and determine the appeal and, subject to the
provisions of this Chapter, pass such orders as he thinks fit and such orders may include an order enhancing the

service tax, interest or penalty :
Provided that an order enhancing the service tax, interest or penalty shall not be made unless the person affected

thereby has been given a reasonable opportunity of showing cause against such enhancement.

(5) Subject to the provisions of this Chapter, in hearing the appeals and making orders under this section, the
[Commissioner] of Central Excise (Appeals) shall exercise the same powers and -follow the same procedure as
he exercises and follows in hearing the appeals and making orders under the [Central Excise Act, 1944] (1 of

1944).
[emphasis added)

. & I find that the aforementioned appeal has been filed beyond the prescribed time
limit of two months. The delay in filing said appeals is more than one month after the prescribed

time limit of two months. As such I am not empowered to condone the delay in this appeal, as it

was filed after three months from the date of communication of the impugned order. In view of

the foregoing, I reject the appeal on Jimitation as provided under Section 85 of the Finance Act,

1994.
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9. The appeal filed by the appellant stands disposed of in above terms.

Date :(2_,2.2018
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Attested

Supefintendent (Appeal-D),
Central Excise,
Ahmedabad.

By RPAD.
To,

M/s. Crust Food Company
HUF Rohit R Khanna,
FF/101, Shilp Square B,
Opp. Himalaya Mall,
Drive in Road, Bodakdev,
Ahmedabad

Copy to:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .

2. The Principal Commissioner, Central Excise, Ahmedabad South.

3. The Deputy/Assistant Commissioner, Central Excise Division-VI, Ahmedabad South.
4. The Assistant Commissioner, System, Central Excise, Ahmedabad South.

/GuardFile.
\"6. P.A.
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